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assessment which it has no authority to levy. In the latter case, even if the 
contractor has agreed to look exclusively to the assessment for his pay, the 
city is liable in assumpsit for the work performed. Maker v. Chicago, 38 111. 
266; Barber Asphalt Paving Co. v. Harrisburg, 64 Fed. Rep. 283; 29 L.R A. 
40; Louisville v. Hyatt, 5 B. Mon. 200; Fishery. St. Louis, 44 Mo. 482; 
Scofieldx. Council Bluffs, 68 la. 695. Also where the municipality has con- 
cealed from the contractor facts which would render the assessment unavail- 
ing. Chicago v. People, 56 111, 327. 

Public Officers— Right of Db Jure Officer to Compensation — 
Effect of Payment to de facto Officer. — Plaintiff and one De Long 
were rival candidates for the office of county superintendent of schools of 
defendant county. De Long, having been declared elected by the court of 
contest, took possession of the office on January 2, 1900, and performed its 
duties and received the compensation therefor until June 21, 1901, when final 
judgment in the contest, was rendered in favor of the plaintiff. Plaintiff now 
sues the county for the emoluments of the office for the time during which it 
had been filled by De Long. Held, that the county, having paid the de facto 
officer in possession of the office and before the contest was decided, could 
not be compelled to pay a second time. Brown v. Tama County ("1904) , — 
Iowa — , 98 N. W. Rep, 562. 

The question involved in this case has given the American courts a great 
deal of trouble and the decisions are irreconcilable. The Iowa court adheres 
to what it believes to be the weight of authority and is without doubt sus- 
tained by the greater number of cases. See Mechem, Public Officers, 
Sec. (32, and cases cited. The leading cases on this side are Auditors v. 
Benoit, 20 Mich. 176, 4 Am. Rep. 382; Dolan v. Mayor, 68 N. Y. 274, 23 Am. 
Rep. 168 ; and the doctrine has been quite recently reaffirmed in New York 
in Demarest v. New York, 147 N. Y. 203, 41 N. E. Rep. 405, and approved 
in South Dakota and Nebraska, in Chandlery. Hughes County, 9 S. D. 24, 67 
N. W. 946; State v. Milne, 36 Neb. 301, 19 L. R. A. 689. On the other 
hand, the opposite view seems to be in accord with the better reason and 
is supported by numerous authorities, some of which are quite recent. See 
Rasmussen v. Commissioners, 8 Wyo. 277, 45 L. R. A. 295, in which the 
cases are carefully reviewed ; State v. Carr, 129 Ind. 44, 13 L. R. A. 177; 
Carroll v. Siebenthaler , 37 Cal. 193; Philadelphia v. Rink, 2 Atl. Rep. 505; 
Andrews v. Portland, 79 Me. 484, 10 Am. St. Rep. 280 and note, in which 
the editor, Mr. Freeman, reviews the cases and convincingly supports the right 
of the de jure officer to recover from the municipality the salary for his entire 
term, without regard to the fact that a de facto officer has been in possession 
and has already been paid. The dissenting opinion of Judge Cooley in 
Auditors v. Benoit, supra, is to the same effect. 

Public Records— Photographs of Convicts— Surrender. — Roland 
Molineux in 1900 was adjudged guilty of murder in the first degree and sen- 
tence of death was pronounced against him. During his imprisonment at Sing 
Sing and before the granting of a new trial, which resulted in an acquittal, 
measurements and photographs were taken of him, which were sent to the 
superintendent of state prisons and placed in the collection which embraced 
similar data relating to criminals. Upon a motion by Molineux for a per- 
emptory writ of mandamus commanding the superintendent of state prisons 
to surrender the measurements and photographs to him, Held, that he was 
not entitled to the writ. In re Molineux (1904), — N. Y. — , 69 N. E. 
Rep. 727. 
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The court said that a person confined in state prison under a sentence of 
death is a convict and criminal within the statute authorizing the superin- 
tendent of state prisons to make regulations for the record of photographs and 
other means of identifying criminals, and that measurements and photo- 
graphs so taken are public records and cannot be destroyed without the con- 
sent of the legislature. As to Molineux's contention that a subsequent 
acquittal entitled him to mandamus to compel the superintendent of state 
prisons to deliver such records the court said: "If the position of the defend- 
ant is sound where is the destruction of public records to end? What may 
become of the indictment, the minutes of the clerk recording the verdict of 
guilty, and the judgment of conviction? .... Our order of reversal 
and judgment acquitting the defendant are public records open to the inspec- 
tion of all which neutralizes every legal presumption against him arising from 
the judgment of conviction." 

Specific Performance — Contract to Devise— Family Settlement.— 
J. W. Price was involved in a law suit with two of his sons. This suit was 
settled by a compromise by which the children conveyed to their father the 
lands in controversy, and he agreed to devise all of his lands to his children, 
"respectively with limitations." By his will he left to one son, J. M. Price a 
tract of 183 acres for life. J. M. Price alleges that tljis is not a compliance 
with the terms of the contract inasmuch as some of the children received 
larger amounts with different limitations, whereas under the contract they 
should have shared equally and been subject to the same limitations. He 
brings this suit against the administrator and devisees for specific performance 
of the contract to devise. Held, that equity will grant specific performance of 
a contract to devise lands ; that compromises, especially those settling family 
disputes, should be sustained if possible; that the will of the testator was a 
substantial performance of the contract ; and that the decision of the lower 
court dismisssing the suit should be sustained. Price v. Price (1903), — N. 
C. — , 45 S. B. Rep. 855. 

Montgomery, J., dissents on the ground that the agreement to 
devise to the parties, "respectively with limitations," is too indefinite 
to convey any meaning and that the court should have so instructed 
the jury. The two opinions lead to the same result so far as the suit for 
specific performance is concerned. The court refuses it because the contract 
was performed as agreed, the dissenting judge because the contract is too 
indefinite. The only difference is that under the dissenting opinion the com- 
plainant might disregard the compromise and open up the old controversy. 
This decision illustrates the length to which courts of equity will go in sus- 
taining compromises of family disputes. Such expressions as, "a handsome 
gratuity to each of my executors" (Jubber v. Jubber, 9 Sim. 503), to certain 
persons, "and their neighbors" (Marshall v. White's Creek Turnpike Co., 
47 Tenn. 252), an agreement to give, "100 acres of land" without location or 
value, (Sherman v. Kitsmiller, 17 Serg. & R. 45), a contract to give a 
daughter, "a full share of his property" (Adams v. Adams, 26 Ala. 272), 
have been held void for uncertainty, but the courts will go to the limit in 
seeking to sustain a compromise of a family dispute, especially after a lapse 
of time. Boyd v. Robinson, 93 Tenn. 1, 23 S. W. 72; Johnston v. Furnier, 
69 Pa. St. 449. 

Suretyship — Action by Creditor at Request of Surety — Estoppel. 
— Plaintiff held certain promissory notes against the defendant. Some of the 
sureties on the notes had been led to believe that certain of his wife's prop- 



